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Acknowledgements and Disclaimer

his national criminal Courtworker training manual is the result of
collaboration between Aboriginal Courtwork Program Directors
and Federal, Provincial and Territorial government officials. Its
content was developed from pre-existing training materials
produced by Aboriginal Courtwork delivery agencies and
content is currently being reviewed for updating.

Financial assistance for this publication was provided by the
Federal Department of Justice. Although statements made in
this document do not necessarily reflect the views or policies of
the federal government, any questions concerning this
publication may be directed to the Programs Branch of the
Federal Department of Justice at (613) 957-4345.

Purpose of the Manual

The purpose of this manual is to serve as a reference and
training resource for Aboriginal Courtworkers on a variety of
topics deemed to represent their basic responsibilities. Efforts
have been made to capture both courtworkers’ traditional
functions and those they may carry out in relation to their
evolving role.

While this manual reflects basic duties common to courtworkers
across Canada, it is important to note that it does not represent
a set of compulsory or minimum standards for courtwork
services. Rather, given the diversity of Aboriginal Courtwork
Programs across the country, it is expected that the individual
service delivery agencies will supplement this basic curriculum
with training materials that address their unique character and
mandate. Also given the unique program delivery circumstances
in Canada’s territories, it is recognized that this curriculum does
not meet all of the territories’ needs, and that these should be
addressed separately.
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Aboriginal Courtwork Program: Objectives

As described in the federal-provincial Aboriginal Courtwork
Contribution Agreement (most of which were signed around
1990), the program seeks to:

» Assist Aboriginal people to understand their right to speak
on their own behalf or to request legal counsel, to better
understand the nature of the charges against them and the
philosophy and functioning of the criminal justice system;

» Assist in enhancing the awareness and appreciation of the
values, customs, languages and socio-economic conditions
of Aboriginal people on the part of those involved in the
administration of the criminal justice system; and

* Respond to the problems and special needs caused by

communication barriers that exist between Aboriginal
[people] and those who are involved in the administration of
the criminal justice system.

Resulting from a Tripartite Review of the Program, these
objectives were later supplemented by the April 1999
Recommendations Paper to include the following:

» The Aboriginal Courtwork Program focuses on providing
services to Aboriginal accused persons at the earliest stages
of the criminal justice process. These services will normally
be delivered in the context of judicial proceedings but can
also be provided through community-based justice
alternatives. Delivery of the Aboriginal Courtwork Program
should be provided in a manner that addresses the unique
needs of Aboriginal accused and their communities. The
program may also assist other Aboriginal persons involved in
the criminal justice process.

» The purpose of the Aboriginal Courtwork Program is to
facilitate and enhance access to justice by assisting
Aboriginal people involved in the criminal justice system to
obtain fair, just, equitable and culturally sensitive treatment.

The objectives of the Aboriginal Courtwork Program are
specifically to provide Aboriginal accused at the earliest possible
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stage of the criminal justice process with timely and accurate
information about:

» the disposition or direction given by the court or community
to the offender;

» the nature and consequence of the charge

» the philosophy and functioning of the criminal justice system
and of alternative justice processes (if available); and

» court procedures.

These objectives are achieved by:

» Provide Aboriginal accused with appropriate referral to legal
resources (as available and where practical);

» Refer Aboriginal accused to appropriate social, education,
employment, medical and other resources to enable them to
address the underlying problems which contribute to their
charges and, where appropriate, follow-up on these
referrals;

* Liase between Aboriginal accused and criminal justice
personnel to help overcome communication barriers and
reduce Aboriginal alienation from the criminal justice system.
This may include being available to provide appropriate
information to the courts and speaking on behalf of the
accused;

» Inform justice officials about the cultural traditions, values,
languages, socio-economic conditions, and other concerns
of the Aboriginal community and the perspective of
Aboriginal accused. Initiate further understanding when
required;

* Promote understanding, within the Aboriginal community, of
the existing criminal justice system and alternative justice
processes; and

* Promote and facilitate practical, community-based justice
initiatives and help build community capacity to identify and
address problems that could end up in the courts or
community justice system.
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The Recommendations Paper further indicates that:

While all Aboriginal persons are eligible for services, service
delivery agencies may establish priorities concerning the
type of clients to be specifically targeted (e.g. first and
second-time offenders). Service delivery agencies may also
examine the feasibility of focusing on particular offences
(e.g. minor versus more serious; alcohol-related;
administration of justice; family-related etc..)

Limited resources make it difficult to pursue all objectives
with equal vigour. At a minimum, programs will seek to
provide court-based information, counselling, liaison and
referral services to accused persons.
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The Organization of the Manual

The Manual consists of eight sections, a set of appendices and
a Glossary of Terms. Items contained in the Glossary are
printed in bold face when they first appear in the text. Each
section contains content that supports certain employment
responsibilities of a Courtworker.

ICON KEY At the end of each section there is a set of learning activities

that can be used to test the reader’s understanding of the

content (Self-Tests), as well as opportunities to practice certain
# Test Your Knowledge skills associated with the section’s content (Practice Activities).
Suggested Reading

7~ Important Information

Self-Test

he self-tests can be used by Courtworkers to determine how
well they have understood the contents of the Training Manual.
The Courtworker’s supervisor could review responses to the
questions for completeness and accuracy. In a more formal
training setting, self-tests can be used to test a learner’s
comprehension of training content. As the Basic Curriculum is
not a prescribed course of study, it is expected that the different
agencies may choose to modify and/or supplement the learning
activities that have been developed as part of the Basic
Curriculum.

Self-tests help participants to retain what they have learned.
Practice activities allow them to apply the lessons learned.

Practice

he Practice Activities can be used in a variety of settings. The
Courtworker’s supervisor could review the responses and offer
feedback and possible suggestions for improvement. If the
training is offered to a group of Courtworkers, the practice
activities could involve role playing or opportunities for small
group discussions.
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Note

It should be noted the term ‘Aboriginal Community’ refers to all
indigenous persons in Canada.

Gender-neutral language has been incorporated into the text of
the manual.
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Executive Summary

The Aboriginal Courtwork Program Basic Curriculum is
presented in eight sections. Each section deals with an aspect
of Aboriginal Courtwork that may be central to the role of a
Courtworker, although this may vary from agency to agency.

Aboriginal Courtwork: Working Principles

The Aboriginal Courtworker acts as an intermediary between
the accused and the criminal justice system. The task of the
Courtworker is to assist Aboriginal youth and adults in receiving
fair, just, equitable and culturally sensitive treatment when
before the criminal courts.

The Courtworker works in cooperation with, yet is independent
from, the courts, the government and other Aboriginal
organizations. The Aboriginal Courtworker attempts to bridge
whatever gaps may exist between the criminal justice system
and Aboriginal people. The Courtworker strives to contribute to
the achievement of the goals of the criminal justice system, as
well as to a more complete understanding of the needs and
concerns of Aboriginal people by the administrators of criminal
justice.

Courtwork Services

* Provide legal information - not legal advice. Only a lawyer
can provide legal advice; it is against the law for a
Courtworker to do so;

* Remain objective. It is not important to assess a client's
guilt or innocence. The Courtworker's task is to provide
assistance to ensure a client's rights are protected;

» Keep an accurate record of all appointments and court
dates;

» Build a good working relationship with personnel;
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Be aware of Aboriginal/alternative justice programs in
place in the community and bring these to the court’s
attention (i.e. sentencing circles);
Ask for help when in doubt. To protect the rights of the
client and the reputation of the Courtworker Program. It
is essential that assistance be requested from other
experts;
Keep an up-to-date copy of the Criminal Code and
provincial acts at all times;
Encourage the client to ask questions;
Encourage the client to become involved in the court
process. The Courtworker should not do for the client
what he/she can do independently;
Avoid conflict of interest. A Courtworker who also works
in another occupation in the community must not allow
such outside interests to jeopardize the integrity,
independence or competence required by the
Courtworker position. Further, a Courtworker should not
accept gifts or money from clients, nor act as a trustee for
clients' money or property;
Withdraw services only with good cause and appropriate
notice;
Maintain confidentiality. The client has a right to expect
strict confidentiality from the Courtworker. Disclosure
should only take place with the client's consent;
Understand that client "privilege" (legal right of the client
to confidentiality regarding what he/she tells the lawyer)
exists only between a lawyer and a client. A Courtworker
enjoys a relationship of qualified trust with his/her client.
However, solicitor-client privilege does not exist between
a Courtworker and his/her client;
Avoid doing anything that obstructs the course of justice.
To do so would be unethical and illegal. A Courtworker
must never knowingly assist or encourage any
dishonesty, fraud, crime, or illegal conduct, or instruct a
client on how to violate the law or avoid punishment;
Adhere to courtroom etiquette by:
a) Address the judge as follows:

i) For a Queen's Bench Superior Court or Supreme

Court Judge use "My Lord"/”Your Lordship” or "My
Lady"/"Your Ladyship”; or
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ii) For a Provincial Court Judge or Justice of the
Peace use "Your Honour";

b) Always stand when addressing the court;

c) Dress and appearance should be professional;

d) Refer to all persons (lawyers, clients, and witnesses)
as Mrs./Mr./Miss/Ms.;

e) Rise when court is opened and closed;

f) When leaving or entering the court, be quiet and
unobtrusive. A slight bow of the head indicates
respect; and

g) Be polite, sincere, and respectful. Do not laugh, shout,
wander, joke, chew gum, talk loudly to a client, or be
under the influence of drugs or alcohol in court.

In Section 1, the reader is introduced to the division that exists
in Canadian law between public and private law. Public law, the
law that deals with the relationship between the individual and
the state, is most relevant to Aboriginal Courtwork. Conflicts
arising between individuals and the state are adjudicated in
Canada’s court system. The type of offence that a person is
charged with will determine which court hears the individual’s
case.

Regardless of the nature of the offence, all persons charged
with an offence have certain rights guaranteed to them by the
Canadian Charter of Rights and Freedoms. Those rights must
be respected by all persons in the justice system and it is an
important function of a Courtworker to ensure that client rights
are respected at all times.

Section 2 examines the function of the Criminal Code in the
justice system. The Criminal Code documents criminal offences
in Canada. In order to assist a client charged with an offence, a
Courtworker should be able to interpret the offence to the client,
including the consequences of the client being found guilty.

While the Criminal Code applies to all persons charged with a
criminal offence, young persons between the ages of 12 and 17
are treated differently by the Justice System. The substance of
those differences is found in The Youth Criminal Justice Act
(YCJA). The objectives of the Youth justice system are to
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prevent crime; rehabilitate and reintegrate young persons into
society and ensure meaningful consequences for offences. A
Courtworker who is assisting a young client should be aware of
the YCJA and ensure that the client receives the benefits of the
Act.

Section 3 looks at court procedures and court personnel. A
Courtworker needs to be familiar with court procedures and
court personnel so that those procedures can be explained to a
client. In addition, as a trial progresses, certain options or
decisions may become available to a client. A Courtworker
should be prepared to explain those options or decisions, as
well as the consequences of choosing one course of action over
another.

Additional responsibilities of a Courtworker include monitoring
the trial process to ensure that a client’s rights are
acknowledged and respected at all times and that a client meets
her or his responsibilities during the trial process.

Section 4 examines Courtworker duties in regards to the trial
process, including assisting the client at first appearance. When
a client is charged with an offence, he or she must decide how
they are going to plead to the offence. Once that decision is
made, their case may go to trial. It is also important that the
Courtworker ensure that the /nformation detailing the alleged
offence is free of defects or errors of either form or substance.

A Courtworker should also be prepared to assist a client at a
bail or show-cause hearing and assist the client to obtain bail if
feasible and practical. Lastly, a Courtworker should assist the
client in accessing Legal Aid if the client is eligible.

Section 5 considers the functions of a Courtworker after a trial is
completed. If the client is found guilty, the Courtworker can work
with the client and the justice system to determine a fair and
appropriate sentence, including offering input into various pre-
sentence reports.
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Once a client is sentenced, a Courtworker can work with the
client to determine the consequences of a sentence and what
the client must do to comply with the sentence.

Section 6 considers the importance of working with Aboriginal
communities to better understand the justice system. A related
Courtworker function is to work with justice system personnel to
assist them to better understand Aboriginal communities and
the unique backgrounds and experiences of Aboriginal
offenders.

This latter responsibility is supported in law by R. v. Gladue,
[1999] 1 S.R.C. 688 (Supreme Court of Canada) and other
related court decisions.

Lastly, a Courtworker may be able to provide assistance to
victims of crime, especially in regards to referring them to
appropriate programs or services.

Section 7 looks at the counselling responsibilities of a
Courtworker. A Courtworker can offer informal counselling to a
client as part of the Courtworker-client relationship. Such
counselling does not attempt to address any social or
psychological problems that the client may be experiencing.
However, the Courtworker should be sensitive to the potential
existence of such problems and make appropriate referrals as
required. Lastly, a Courtworker should be prepared to deal with
clients who are in crisis or who are severely agitated in order to
defuse or mediate the situation.

Lastly, Section 8 introduces the concept of ‘integrated case
management’. The concept of integrated case management
requires a Courtworker to consider all of the needs of a client
and not just those that are specific to the justice system. The
Courtworker needs to be sensitive to the client’'s emotional state
and be prepared to assist the client to access counselling that
addresses that emotional state.

In order to do that, a Courtworker needs to consider both the
client and his/her background, experience and personal
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situation. Based on this informal assessment, the Courtworker
will make appropriate referrals for service.
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Learning Objectives

The Courtworker
will be able to
describe Canada’s
system of laws and
justice, including
the court system.

Aboriginal Courtwork Program Basic Curriculum Section 1

Introduction to the Canadian Justice System

Purpose of the Section

his section describes Canada’s system of law and justice, Canada’s
court system, and the Canadian Charter of Rights and Freedoms. As
Courtworkers provide services to persons accused of criminal
offences, it is important that they know how the justice system works,
which courts deal with which offences and how the Charter of Rights
and Freedoms guarantees clients certain legal rights and what those
rights are.

Courtworker Functions
The Courtworker should:
* Explain Canada’s court system to persons unfamiliar with the
system;

» Read and understand the relevant sections of the Charter of
Rights and Freedoms;

» Ensure that clients are aware of and understand their rights; and

Monitor court procedures to ensure that a client’s rights
are The System of Law and Justice’

he law is a set of rules for society, designed to protect basic rights and
freedoms, and to treat everyone fairly. These rules are divided into two
basic categories: public law and private law.

" Source: Department of Justice Canada
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Public Law

Public law deals with matters that affect society as a whole. It includes
areas of the law that are known as criminal, constitutional and
administrative law.

These are the laws that deal with the relationship between the
individual and the state, or among jurisdictions. For example, if
someone breaks a criminal law, it is regarded as a wrong against
society as a whole, and the Crown takes steps to prosecute the
offender.

Private Law

Private law, on the other hand, deals with the relationships between
individuals in society and is used primarily to settle private disputes.
Private law deals with such matters as contracts, property ownership,
the rights and obligations of family members, and damage to one's
person or property caused by others. When one individual sues
another over some private dispute, this is a matter for private law.
Private suits are also called "civil" suits.

Obviously, there is more to Canada's system of law and justice than
the laws themselves. Laws must be enforced, interpreted and applied if
they are to be effective, and the legal system includes a number of
institutions to carry out these duties. For example, we have police
forces to ensure that the law is enforced. We have courts to interpret
both private and public laws in specific cases, and to impose remedies,
sanctions or penalties. Persons found guilty by a court of a criminal act
can, for example, be discharged, placed on probation, or sentenced to
a fine or a period of imprisonment. Persons who violate rules of private
law, such as failing to perform a contract, may be ordered to pay
compensation and their property or salaries may be seized if they
refuse.
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Canada's Court System

hen there is a dispute between individuals, or between an individual
and the Crown, either side may go to court to have his or her rights
upheld and the dispute settled under the law.

Supreme Court of Canada
ICON KEY

7 Important Information The highest court in the land is the Supreme Court of Canada. It is the
general court of appeal from all other Canadian courts (civil, criminal

# Test Your Knowled L
urnowiedge and constitutional.)

Suggested Reading

Common Law and Civil Law

Common law is based on precedents. Each decision of a judge is a
precedent that may be used to guide other judges in making
subsequent decisions. Thus, common law is constantly evolving.

In Quebec, the legal system is known as "civil law", or law that is
written down in a code. The Civil Code of Quebec is derived from
France's Code Napoléon. Many of the rules set out in Quebec's Civil
Code are stated as broad, general principles so that they can be
applied to a wide range of disputes. Unlike common law courts, courts
in a civil law system look first to the code, then to previous decisions,
for guidance.

In Canada, outside of Quebec, the specific statutes enacted by the
federal, provincial or territorial governments take the place of the
common law with respect to the particular subject matter of the
statutes. In Quebec, legislation may also be enacted to deal with
specific matters not covered by the Civil Code.

Crimes are defined and penalties are prescribed in the Criminal Code
of Canada, which applies to the whole country.

The Supreme Court is composed of a Chief Justice and eight "puisne”
(or "ranked after") judges who are appointed by the federal Cabinet. By
law, three of the judges must come from Quebec. By tradition, three
come from Ontario, two from Western Canada and one from the
Atlantic provinces.
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The Court sits in Ottawa for three sessions a year - winter, spring and
fall.

Recently, the Court began using tele-conferencing technology to permit
presentations from other parts of the country.

Generally, cases may be appealed to the Supreme Court only with
"leave" of the Court. Leave is granted if the case involves a matter of
public importance, or if it raises an important question of law, or of
mixed law and fact. Leave is not required in certain cases, such as
criminal cases when an acquittal has been set aside by a provincial
court of appeal or when one of the appeal court judges dissents on a
question of law.

The Court also has a special jurisdiction whereby it considers
questions of law or fact concerning the Constitution, and provides an
opinion to the federal or provincial Cabinet. Canada is the only country
in the common law world where the highest court has this "reference"
jurisdiction.

Federal Court of Canada

The Federal Court of Canada is organized into appeal and trial
divisions and, while it is based in Ottawa, the judges of both divisions
may sit across the country. The court reviews the disputed decisions of
federal boards, commissions and tribunals. The Federal Court's
jurisdiction also includes interprovincial and federal-provincial disputes,
intellectual property proceedings, admiralty matters, citizenship
appeals, and appeals under certain federal statutes. The Federal Court
shares jurisdiction with the provincial superior courts with respect to
claims by and against the Crown.

Judges of the Federal Court may also act as Umpires under the
Employment Insurance Act, and as Assessors under certain acts
affecting Canadian agriculture.

Tax Court of Canada

The Tax Court of Canada was created in 1983 to replace the Tax
Review Board. Headquartered in Ottawa, the court sits in major cities
across the country. Its jurisdiction relates to tax and revenue matters.
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Courts Martial

Courts martial are established under the federal National Defence Act
to try members of the armed forces for breaches of the military Code of
Service Discipline. A court martial is presided over by a judge
advocate, who is a legally trained officer of the armed forces. A court
martial might be composed of three or five officers of the armed forces,
who have the authority to determine the guilt or innocence of the
accused and, in the event of a guilty verdict, to determine the
sentence.

Provincial Courts

The provinces joining Confederation in 1867 all had their own systems
of courts. Except for Quebec, which always had two basic levels, the
provinces maintained three distinct levels of trial courts, based upon
the British model. At the top were the "superior” courts, so called
because they could deal with cases from across the province and had
unlimited monetary and substantive jurisdiction; they heard the most
serious criminal cases and the largest civil suits. Next were the county
or district courts, which were restricted by both the subject matter and
monetary value of the litigation and by its geographic location. Finally,
there were the "inferior" courts - courts presided over by magistrates or
justices of the peace, which dealt with small civil claims and minor
criminal offences.

As a result of court reforms over the past 20 years, all of the county
and district courts have been amalgamated into the superior trial
courts.

The superior courts of the provinces include both trial and appeal
levels of court. The trial levels, in turn, may include some or all of the
following divisions: small claims; family; and general. The names of the
superior courts and their divisions vary considerably from province to
province and the one used in this manual, is Court of Queen’s Bench.
Please note, however, that the term is not used in Ontario, Quebec,
British Columbia, Newfoundland, Prince Edward Island, Nova Scotia,
Yukon and Northwest Territories.

The vast majority of criminal trials are not litigated in the superior trial
courts. They take place in the "inferior" or Provincial Courts, as the

DRAFT 1-7



Aboriginal Courtwork Program Basic Curriculum Section 1

former magistrates' courts are now commonly called. The Provincial
Courts may also include family and small claims divisions, as well as a
youth or young offenders division. Actual court structure varies from
province to province, as do the number and type of divisions within
each court. As well, all preliminary inquiries, which are held to
determine whether there is sufficient evidence to warrant a full trial in
the more serious criminal cases, take place before the Provincial Court
judges or justices of the peace.

Administration of the Courts

Normally, each court employs a person who is responsible for
managing administrative work, including the appointment of staff and
the management of finances. This person is sometimes known as the
"Registrar", but may carry other titles such as "Clerk" (in the case of
some provincial courts) or "Administrator of the Court" (in the case of
the Federal Court of Canada.)

These officials may also perform other functions such as informing the
legal profession of courtroom procedures, signing orders and
judgments, issuing summonse,

certifying copies of court proceedings, receiving and recording
documents filed in court, and collecting court costs.

Sheriffs, sometimes assisted by bailiffs, are usually responsible for jury
management (that is, they summon, pay, seclude and guard jurors). In
some provinces they escort accused and convicted persons, provide
security for prisoners, witnesses and the courtroom, and arrest persons
for contempt on an order of the judge. Sheriffs and bailiffs are
sometimes responsible for serving legal documents, seizing goods,
and collecting levies.

Other officials include "masters" or "prothonotaries," who schedule
cases, issue summonses, render default judgments, approve the sale
of assets in certain circumstances, and keep accounts. Sometimes
masters and prothonotaries have additional powers to act as a judge in
chambers when the judge is absent or unable to act or when a delay
might result in the loss of a right or cause harm to a party. Other
judicial officers include family law commissioners, masters in
bankruptcy, and the like.
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Learning Objective

The Courtworker will
be able to describe
those sections of the
Charter of Rights and
Freedoms that are
relevant to his or her
client and their
implications to the
client’s case.
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Other Courts

There are many relatively minor legal matters that are not required to
be heard in open court, but may be dispensed with by a judge in
chambers.

These matters include interlocutory applications to determine a
preliminary point at issue, and appeals to vary or set aside the orders
of masters and registrars.

In fact, there are a number of judicial officers who operate as judges in
certain circumstances. They include hearing officers, magistrates,
adjudicators, and justices of the peace. These officials perform many
pre-trial, informal and formal court proceedings. They may assess
penalties under summary conviction on Criminal Code offences, set
bail, release prisoners on bail, take information and issue search
warrants. In Ontario, family law commissioners were created to deal
with a backlog of divorce petitions. They now operate as judges in
many family law matters, conducting hearings referred to them by the
Superior Court of Justice.

The Charter of Rights and Freedoms and
Rights in Criminal Law

ections 7 to 14 of The Charter of Rights and Freedoms list specific
rights with regard to criminal law.? These sections are as follows:

* s.7 Everyone has the right to life, liberty and security of the
person, and the right not to be deprived thereof, except in
accordance with the principles of fundamental justice.

* s.8 Everyone has the right to be secure against unreasonable
search and seizure.

* 5.9 Everyone has the right not to be arbitrarily detained or
imprisoned.

* s.10 Everyone has the right on arrest or detention:

a) to be informed promptly of the reasons thereof;

* Sections 7 and 14 of the Charter do not exclusively apply to criminal law, as they do also
apply to civil matters.
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b) to retain and instruct counsel without delay and to be
informed of that right; and

c) To have the validity of the detention determined by way of
habeas corpus and to be released if the detention is not
lawful.

* s.11 Any person charged with an offence has the right:

a) to be informed without unreasonable delay of the specific
offence;

b) to be tried within a reasonable time;

c) not to be compelled to be a witness in proceedings against
that person in respect of the offence;

d) to be presumed innocent until proven guilty according to law,
in a fair and public hearing by an independent and impartial
tribunal;

e) not to be denied reasonable bail without just cause;

f) except in the case of an offence under military law tried
before a military tribunal, to the benefit of trial by jury where
the maximum punishment for the offence is imprisonment for
five years or a more severe punishment;

g) not to be found guilty on account of any act or omission
unless, at the time of the act or omission, it constituted an
offence under Canadian or international law or was criminal
according to the general principles of law recognized by the
community of nations;

h) if finally acquitted of the offence, not to be tried for it again
and, if found guilty and punished for the offence, not to be
tried or punished for it again; and

i) if found guilty of the offence and if the punishment for the
offence has been varied between the time of commission
and the time of sentencing, to the benefit of the lesser
punishment.

* s.12 Everyone has the right not to be subjected to any cruel or
unusual treatment or punishment.

* s.13 A witness who testifies in any proceedings has the right not
to have any incriminating evidence so given used to incriminate
that witness in any other proceedings, except in a prosecution
for perjury or for the giving of contradictory evidence.

* s.14 A party or witness in any proceedings who does not
understand or speak the language in which the proceedings are
conducted, or who is deaf, has the right to the assistance of an
interpreter.
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Summary

n summary, Canadian law is divided into two types of law: public and

I private. Public law, the law that deals with the relationship between the
individual and the state, is most relevant to Aboriginal Courtwork.
Conflicts arising between individuals and the state are adjudicated in
Canada’s court system. The type of offence that a person is charged
with will determine which court hears the individual’s case.

Regardless of the nature of the offence, all persons charged with an
offence have certain rights guaranteed to them by the Canadian
Charter of Rights and Freedoms. Those rights must be respected by all
persons in the justice system, and it is an important function of a
courtworker to ensure that client rights are respected at all times.
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» Learning Activities

Self-Test

Please answer the questions below. If you are unable to answer the
question, please refer back to the manual or ask your supervisor for
assistance.

1. What is the difference between public law and private law?
2. What is the difference between common law and civil law?
3. Under what circumstances might a case be appealed at the

Supreme Court Level?
4. In what courts are most criminal trials most commonly held?

5. What title is given to the person responsible for court
administration in your location?

6. What rights are guaranteed by the Charter of Rights and
Freedoms under:

a) Section 10?
b) Section 11?
c) Section 137
d) Section 147

7. Why should a Courtworker understand the criminal law sections
of the Charter of Rights and Freedoms?

8. What should a Courtworker do if he or she feels that a client’s
rights under the Charter have been violated?
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Practice

Please complete the following and submit it to your supervisor or a
colleague for feedback.

Task

You have been invited by a local organization to give a short
presentation on the Canadian criminal justice system. Prior to the
presentation, you need to prepare speaking notes that will guide your
presentation. Prepare a set of such notes that could be used in a
variety of settings and for different audiences.

Alternative Activity

If appropriate, the preceding practice exercise could be presented as a
role-playing activity. The Courtworker would make the presentation to
his/her colleagues who would then ask the Courtworker questions and
give feedback on the presentation.
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The Criminal Code

Purpose

In order to explain the nature of an offence to an accused person, a Courtworker
should be able to locate and interpret criminal offences in Canada’s Criminal
Code. This section describes common criminal offences, with their Criminal Code
reference.

Courtworker Functions

The Courtworker will:

Read and understand the Criminal Code

Explain charges and their potential consequences to a client

Note to the Reader:

The Criminal Code is a complex text that is frequently revised and published
annually. As such, the reader must consult and up-to-date Code when researching
the details of a particular criminal offense.

The Criminal Codel
A
1l criminal offences are contained in federal legislation. The main criminal
legislation is the Criminal Code. The Criminal Code contains sections. All of the
well-known offences, such as theft, robbery and assault are defined in the Code.
The Code also contains many of the rules of criminal procedure, such as the rules
for making arrests and conducting trial. In addition to the Criminal Code, there
are many other federal statutes that contain criminal law. Other examples of
criminal laws are found in the:

Controlled Drugs and Substance Act
The Food and Drug Act

The Customs Act and

The Income Tax Act.

Specific Offences

As a Courtworker, there are some types of criminal offences that you will meet
more often than others. Some, like murder and manslaughter, may not be so
common, but they are charges you should be familiar with since they are complex
cases and require more research.

" Source: Courtesy of Saskatchewan Courtwork Program
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Murder And Manslaughter

Homicide involves doing something that causes the death of another person. Non-
culpable homicide is homicide that is not blameworthy and does not result in a
criminal conviction. This could involve things like causing someone's death by
accident, if the circumstances were such that no negligence or illegal act was
involved. It could include death that results from self-defence. Culpable homicide,
on the other hand, is homicide that is blameworthy and can result in a criminal
conviction for murder or manslaughter.

First Degree Murder, ss. 229, 231(2) Criminal Code

First-degree murder is culpable homicide that is planned and deliberate. This
means that it is pre-meditated, or thought out before the action. Because drinking
alcohol can impair a person 's ability to plan, it can be a defence to a charge of
first degree murder.

First degree murder must be intentional, and not accidental. The intent that must
be proven in a charge of first degree murder is intent to cause the death of the
victim or intent to do something that is likely to cause death and being reckless
about whether death results.

First degree murder is the most serious offence a person can be charged with. It
carries an automatic sentence of life in jail and no parole for 25 years.

Second degree murder is murder that is intentional, but not planned and
deliberate, that is, it is not thought out before the time it is committed. Rather, it
happens spontaneously, or impulsively, with no plan in advance.

The intent that must be proven for second degree murder is the same as that first
degree murder, to cause the death of the victim or to do something that is likely to
cause the death of the victim and being reckless about whether death results.

Second degree murder carries an automatic sentence of life in jail with no parole
(a minimum of ten years). As well, trial Judges can increase the ten year
minimum to anywhere between ten and 25 years when they pass sentence.

Manslaughter, ss. 232 and 234 Criminal Code

Manslaughter involves killing someone in a manner that is not planned or
premeditated. The difference between second degree murder and manslaughter,
however, relates to the intent, or mens rea. Manslaughter involves striking or
killing someone without the intention of causing the person's death. Second
degree murder, while not premeditated, is intentional.

DRAFT 2.5



Aboriginal Courtwork Program Basic Curriculum
Section 2: The Criminal Code and Overview of The Youth Criminal Justice Act

Provocation can reduce a second degree murder charge to manslaughter. If the
victim of the offence did something to provoke the accused person to strike, and
the accused person did so, he could then be found guilty of manslaughter rather
than second degree murder.

Manslaughter carries a possible life sentence, but not an automatic one.
Manslaughter is a lesser included offence of second degree murder, which is a
lesser included offence of first degree murder.

Attempted Murder

A person can be charged with attempted murder if she or he does something that
is intended to kill someone else but which the other survives. The maximum (but
not automatic) sentence for attempted murder is life in jail. All homicide charges
are indictable offences.

Assaults

Some of the most common offences before the Courts are the different types of
assault charges. An assault occurs when someone intentionally applies force to
another without that person's consent. Touching, slapping, kicking, choking,
punching, beating are all methods of assault. A threat to do one of these which
causes the other person to fear its happening is an assault, even if the victim is not
physically touched.

Assaults can take place between strangers or friends. They can take place between
spouses and common-law spouses, or between other family members.

The relationship between the alleged assaulter and the victim is not a factor in
determining whether an assault has taken place. It is just as much a crime to
assault your spouse, as it is to assault a stranger on the street.

In the past, victims of a spousal assault were sometimes allowed to withdraw the
charges. Notwithstanding, the decision to lay a charge lies with the police, and
today, the latter are strongly compelled to lay a charge if there is evidence an
assault has been committed. If the Crown decides there is enough evidence to
prove the charge, under the policy of the Attorney General it has very little
discretion not to proceed. This is done to prevent the accused from putting
pressure on the victim to have the charges withdrawn, particularly in domestic
situations.

There are four different types of assault charges.
Assault, s. 266 Criminal Code Assault is a charge that does not result in any

injury to the victim, or results in minor injuries that will soon go away, such as
bruises. It is sometimes called simple assault or common assault. It is the least
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serious assault charge and lesser included offence of all the other assault charges.
Assault is a dual procedure offence, for which an accused can receive a maximum
jail sentence of five years if the Crown prosecutes it by indictment.

Assault with a Weapon, s, 267 (a) Criminal Code is an assault in which a weapon,
such as a knife, club, gun, or stick, is used to injure or frighten the victim. It is not
necessary to prove any injury to the victim to obtain a conviction on this charge,
only to prove that a weapon was used. Sometimes one issue in this type of case is
whether the thing used in the assault, constitutes a "weapon". Assault with a
weapon is an indictable offence with a maximum sentence of ten years in jail.

Assault Causing Bodily Harm, s. 267 (b) Criminal Code. Another charge that is
more serious than assault is assault causing bodily harm. Here, the victim is
injured in some serious way that is more than trifling and transitory. This means
that the injuries are more serious and will not pass quickly. This could include
injuries such as broken bones, sprains, and even extensive bleeding. To find a
person guilty of assault causing bodily harm, the court would probably require
some medical evidence of the injuries sustained by the victim. Assault causing
bodily harm is a lesser included offence of aggravated assault. It is an indictable
offence that carries a maximum sentence of ten years in jail.

Aggravated Assault s. 268 Criminal Code. The most serious assault charge,
aggravated assault, is an assault that wounds, maims, disfigures or threatens the
life of the victim. As happens with causing bodily harm, there would probably
need to be medical evidence to find an accused person guilty of this offence.
Aggravated assault is an indictable offence and carries a maximum sentence of 14
years in jail.

Sexual Assaults

Sexual assaults are assaults with sexual overtones. It includes any type of sexual
contact, including kissing, fondling, petting, touching genitals and sexual
intercourse, to which the victim does not consent. It is not necessary to have
sexual intercourse to be sexually assaulted, although a sexual assault can include
sexual intercourse. There are several different types of sexual assault charges,
some more serious than others.

The victim of a sexual assault can be either male or female, as can the accused
person. A person can now be charged with sexually assaulting his or her spouse.
This is true even if the couple is living together at the time the assault occurred.
Sexual assaults can occur between common-law spouses. To prove that a sexual
assault occurred, the Crown has to prove that the sexual contact occurred without
the consent of the victim. This often becomes the main issue in a trial of sexual
assault.
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In the past few years, a number of changes have been made to protect the rights of
victims of sexual assaults and to make it easier to prosecute these cases. These
include the following:

The defence cannot now give the court evidence about the sexual reputation of the
victim.

They cannot discuss what other people say about the alleged victim's regular
sexual behaviour.

In addition, they cannot present evidence about the sexual activity of the victim
with anyone other than the accused, without the leave or permission of the court.

The Crown can call the spouse of a person charged with a sexual assault to testify
even if he or she does not wish to do so. (Under most circumstances, spouses can
be required to testify against one another in court.) If the victim of a sexual assault
is under 18, his or her statement can be videotaped and presented as evidence in
the court. The victim would still have to come to Court and swear that the
statement in the video is true. The victim may also chose to affirm solemnly, and
in some cases with children, can even testify under promise to tell the truth
pursuant to s. 16 (3) of CEA. He or she would still be subject to cross-examined
by the defence.

The Crown can request an order that the identity of the victim of a sexual assault
not be published or broadcast. This order, if requested, must be granted.

The different types of sexual assaults are discussed below:

Sexual Assault, s. 271 Criminal Code. Sexual assault is any kind of sexual contact
to which the victim does not consent. No injury to the victim need be proven to
obtain a conviction for sexual assault. Sexual assault is a dual procedure offence
with a maximum sentence of ten years in jail. There are many factors considered
in determining the seriousness of the assault. It is a lesser included offence of all
other sexual charges.

Sexual Assault with a Weapon, s. 272(a) Criminal Code. Sexual assault with a
weapon is when a weapon such as a knife or gun is used to attack the victim or
frighten her or him into submitting. As with sexual assault it is not necessary to
prove injury to the victim. Sexual assault with a weapon is an indictable offence
that carries a maximum sentence of 14 years in jail. In addition, s. 272 (2) (a)
provides that if a sexual assault is committed while using a firearm, a minimum of
four years custody applies.

Sexual Assault with Threats to a Third Party, s. 272(b) Criminal Code. This is a
sexual assault in which the assaulter threatens to injure someone other than the
victim (such as her or his children) to frighten her or him into submission. This is
an indictable offence with a maximum sentence of 14 years in jail.
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Sexual Assault Causing Bodily Harm, s. 272(c) Criminal Code. This is a sexual
assault in which the victim receives some injuries, such as broken bones, which
are more than minor or transient. Medical evidence would usually be required to
prove a charge of sexual assault causing bodily harm. Sexual assault causing
bodily harm is and indictable offence with a maximum sentence of 14 years in
jail.

Sexual Assault Involving Co-Accused, s.272 (d) Criminal Code. This is a sexual
assault in which two or more people are charged in the same incident, or a "gang"
sexual assault. This is an indictable offence with a maximum sentence of 14 years
in jail.

Aggravated Sexual Assault, s. 273 Criminal Code. An aggravated sexual assault is
the most serious sexual assault charge and carries a maximum sentence of life in
jail. As with sexual assault causing bodily harm, the Crown would have to present
medical evidence of serious injuries to the victim to prove this charge.

Impaired Driving Offences

There are a number of different offences with which a person can be charged
while driving a motor vehicle while under the influence of alcohol or drugs. A
person can be charged with these offences while both driving and having control
of a vehicle. For example, if someone has his keys in the ignition while sitting in
the driver's seat of a car, and is intoxicated he can be charged with having the care
or control of a vehicle while impaired. This is true even if the ignition is not
turned on. A person does not need to be actually driving to be charged with an
impaired driving offence.

These offences include impaired driving, driving with over 80 milligrams (mg) of
alcohol per 100 millilitres (ml). of blood, and refusing to take a breathalyzer test.
These offences cover any type of motor vehicle, including cars, trucks, four
wheelers, skidoos, boats and aircraft.

Impaired Driving, s. 253(a) Criminal Code

This is the offence of driving while your ability to do so is impaired by alcohol or
drugs. Alcohol, street drugs or prescription drugs can cause this impairment.
Some prescription drugs, for example, can make a person very drowsy and dull
their reflexes, impairing their ability to drive. Most of the cases before the courts
involve impairment by alcohol, however. In these cases, the police officer who
arrests the person will describe the person's state at the time of the arrest. For
example, the police officer might testify that the accused was staggering, had
bloodshot eyes, and smelled of alcohol to prove that the person's ability to drive
was impaired by alcohol.

Driving with Over 80 Alcohol, s. 253 (b) Criminal Code
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This is the offence of driving with over 80 milligrams of alcohol in 100 millilitres
of blood. It is sometimes called "driving over 80." An alternative description over
.08 grams of alcohol per 100 millilitres of blood, or simply as "driving over .08".
Both these statements mean the same thing.

The amount of alcohol in one's blood is calculated by a breathalyzer test. This test
is usually taken twice, the second one 15 or 20 minutes after the first in order to
compare the readings on the two tests.

If the person cannot take a breathalyzer test, for example because he is
unconscious, a Justice of the Peace can sign a warrant authorizing the police to
obtain a blood sample from the person. This warrant can be authorized by
telephone. A blood sample can only be taken in situations where it would not
endanger the person's health to do so.

While an individual may be charged with both offenses, (a) and (b) under s. 253,
he or she may only be convicted of one or the other.

Refusing to Take a Breathalyzer Test s. 254(5) Criminal Code

The police have the right to order a driver they suspect may be impaired to submit
to a breathalyzer test. If the person then refuses to do so without a good reason
then he can be charged with refusing to take the test. Lawful excuses for failure
to blow include mistaken identity (was not the actual driver) and health incapacity
(i.e., severe asthma).

Sentencing ss. 255 and 259

The possible sentences for all of these offences are the same. For a first offence, a
person receives a minimum fine of at least $600, and usually much more than
that. He will receive an automatic driving prohibition of at least twelve months
and possibly three years for a first offence. This sentence will be imposed even if
the person needs to drive to get to work or to do his job. The court no longer has
the discretion to allow a person to continue driving in these circumstances. There
are two levels of penalties that can be imposed, and provincial sanctions vary
from province to province.

On a second offence, a person is liable to an automatic jail sentence of at least 14
days, and a driving prohibition of between two and five years. On each
subsequent offence, the person is liable to a minimum jail sentence of 90 days and
automatic driving prohibition of between three and ten. On a first or subsequent
offence, the person can receive a jail sentence of up to five years. These increased
sentences on second and subsequent offences can only be imposed if police have
served the accused with a piece of paper called a Notice of Intention to Seek
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Greater Penalty. If they have not served this notice, the Judge can still impose the
higher penalties, but does not have to do so.

A person will receive a greater sentence if someone is injured as a result of his
driving while impaired. In this instance, the person can be sent to jail for up to ten
years. If a person dies as a result of an accident in which a driver was impaired,
the driver can be sentenced to life imprisonment. These charges are indictable; all
other impaired driving charges are dual procedure “hybrid” offences, meaning the
Crown they elect may proceed by indictment or by summary conviction
procedure. The latter is used in less severe cases and limits the sentencing.

Drug Offences

Most of the offences you are likely to encounter are found in the & Narcotic
Control Act, at the back of the Criminal Code. The most frequent charges seen
here are possession of narcotic; possession for the purposes of trafficking; and
trafficking.

Possession of Narcotic, s. 4 Controlled Drug and Substance Act

Possession of a narcotic means knowingly having a narcotic in your possession.
For example, it can be in your house, car, purse or pants pocket. The most
frequently seen narcotics are marijuana, or cannabis, and hashish, or cannabis
resin.

This is a dual procedure offence for which a person can receive a maximum of
seven years in jail.

Trafficking in Narcotics, s. 5(1) Controlled Drug and Substance Act

Trafficking in narcotics involves knowingly giving, selling, mailing, sending,
delivering or distributing narcotics to another person. The quantity involved may
be very small or quite large; what is important is the transfer of narcotics from
one person to another. It is not restricted to selling narcotics, but can include
giving a marijuana cigarette to a friend. Trafficking in narcotics is an indictable
offence for which a person can receive a sentence of life in jail.

Possession for the Purpose of Trafficking, s. 5(2) Controlled Drug and Substance
Act

A charge of possession of narcotics for the purpose of trafficking can be laid if the
police have reason to believe that the person intends to traffic in narcotics they
have found in his or her possession, even if they do not have evidence of
trafficking. For example, if she or he has an especially large quantity of narcotics
in her or his possession more than one person could consume in a reasonable
time, the police can infer that the person probably intended to sell the narcotics,
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and charge him or her with possession for the purpose of trafficking. The Judge or
jury then must decide whether he or she intended to traffic in the narcotics.

Possession for the purpose of trafficking is an indictable offence for which a
person can be sentenced to life in jail.

Theft Offences

Offences that involve taking other people's property are quite common. The
offences that you are likely to meet in the courts include theft, possession of
stolen property, breach of trust, robbery and breaking and entering.

Theft, ss. 322,334 Criminal Code

A person who takes or steals anything that belongs to another person without the
permission of the owner can be charged with theft. The penalty for theft depends
on the stolen goods.

Where the value of what is stolen does not exceed $5000, the theft is commonly
called ‘theft under’. This is a dual procedure offence for which a person could go
jail for up to six months if the Crown proceeds by indictment. When the Crown
does continue by indictment on this charge, the accused does not get to elect
whether his case should be heard in Court of Queen's Bench or Provincial Court.
It can only be heard in Provincial Court.

If the goods stolen have a value over $5000, the offence, commonly called theft
over, is indictable and the accused person can go to jail for up to ten years. These
charges can be heard in either Court of Queen's Bench or Provincial Court.

Possession of Property Obtained by a Crime, s. 354 Criminal Code

A person who possesses stolen goods can be found guilty of possession of stolen
property if it is proven that he knew that the goods were stolen. If the goods are in
the possession of the accused a very short time after they were stolen, the court
can infer that the accused knew that they were stolen. It then becomes the onus, or
responsibility of the accused to prove that he did not realize the goods were
stolen. This rule is sometimes called the doctrine of recent possession.

The maximum sentence for possession of stolen property, as with theft, depends
on the value of the property. If the property is worth not more than $5000, the
charge is dual procedure and the maximum jail sentence on conviction is two
years in jail. Like theft under, these charges can only be heard in Provincial Court.

If the property is worth more than $5000, the charge is indictable and the
maximum jail sentence is ten years.
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Joy Riding, s. 335 Criminal Code

Another common theft-type offence is that of joy riding, or taking a motor vehicle
without the permission of the owner. The offence of joy riding occurs when the
accused takes a motor vehicle, skidoo, or boat without the owner’s consent. In the
past, it was quite accepted for a person in the community to borrow, without
consent, his or her neighbour's skidoo or boat, and it often did not result in
charges being laid. In recent years, however, this practice has become less
socially accepted and charges are more common.

Joy riding is a summary conviction offence that carries a maximum sentence of
six months in jail.

Breach of Trust, s. 336 Criminal Code

Another offence that has become increasingly common in small communities is
breach of trust. A person who betrays the trust of someone can be charged with
offence. There are a number of ways this can happen. It is usually seen, however,
in situations where theft from an employer is involved.

Employees of organizations are often entrusted with a great deal of money and are
regarded as being a trustee of funds. This work carries it a special responsibility to
safeguard the money and ensure that it is not spent for any purpose other than its
intended use.

Anyone who has this responsibility and steals the money, or breaches the trust of
the organization she or he is working for, can be charged with either breach of
trust or theft. Breach of trust charges under s. 336 are almost never laid. Normally
theft is charged instead. Theft is a lesser included offence of the offence of breach
of trust.

Robbery, s. 344 Criminal Code

Robbery is a theft that is committed with violence against the victim of the theft,
at the time of the theft or immediately before or after. It includes the threat of
such violence to overcome the resistance of the person being stolen from, even if
the person is not physically touched. For example, pointing a gun or knife at
someone to hand over money is robbery. Theft is a lesser included offence of
robbery.

Robbery includes an assault against a person with the intention of stealing from

him, even if nothing is stolen. For that reason, assault can be a lesser included
offence of robbery.
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Robbery is indictable offence for which a person can be sentenced to life in jail if
found guilty.

Breaking and Entering, s. 348 Criminal Code

To be found guilty of breaking and entering, it is not necessary to use force to
enter, break or damage the property in any way. Merely walking through an
unlocked door or putting part of your body into a house is breaking and entering if
it is done without the consent of the owner or occupant of the premises and if
done as a part of a plan to commit an offence such as stealing.

There are two different types of break and enter charges you are likely to
encounter. Break, enter and theft involves going into any place without the
owner's consent and stealing something from that place. Theft is a lesser included
offence of the offence of break, enter and theft.

Break and enter with intent, on the other hand, involves going into any place that
one does not own or occupy with the idea of committing an offence, such as
stealing. If you do not commit another offence in the broken into premises, you
may still be found guilty of breaking and entering with intent, only because you
had the plan or intention to do so.

If the place broken into is someone's home or dwelling place, the maximum
sentence is life in jail.

Other Property Offences

There are offences that involve damage to, rather than theft of, other people's
property. Of these, the ones you are most likely to come across are mischief (s.
430) and arson (s. 433-36).

Mischief

Mischief involves willfully destroying or damaging property belonging in whole
or in part to someone else. It can refer to interfering with someone else's ability to
use or enjoy their property. How seriously the charge of mischief is viewed
depends on the amount of damage to the property. If the damage to the property is
not more than $5000, the charge is a dual procedure offence for which the person
can go to jail for up to two years. As with theft under $5000, this is a charge that
is automatically heard in Provincial Court if the Crown decides to continue by
indictment.

If the property damaged is worth over $5000, the charge is still a dual procedure
but the person can go to jail for up to ten years if the Crown decides to continue
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by indictment. These charges can be heard in Provincial Court or Court of
Queen's Bench.

On the other hand, if the mischief causes danger to life, the person is charged with
and indictable offence and is liable o imprisonment for life.

Restitution orders are common in mischief charges. In these orders, the person
who commits the offence is ordered to pay to the owner of the property the
amount of money it would take to repair or replace the damaged property.

Arson

Although relatively rare, you may encounter a person charged with arson. An
arson charge is a charge of willfully setting fire to a building, crops, forests,
lumber or other substance, including someone else's personal belongings.

Arson is an indictable offence. The maximum jail sentence depends on what the
object of the arson is, is life imprisonment.

Breach of Process Charges

As well as the substantive charges listed above; there are a number of charges that
relate specifically to court procedure. These include such things as breach of
recognizance, failure to appear, contempt of court, perjury and breach of
probation, among others.

Undertaking or Recognizance, s. 145(3) Criminal Code

An accused person who signs an undertaking or recognizance with conditions
attached (to be released from jail before his trial) can be charged with a breach of
recognizance or breach of undertaking if he willfully violates any of the attached
conditions. For example, if he telephones or visits the victim of the offence after
being told not to communicate with him or her in any way, a charge can be laid.

However if the victim is the one who initiated the contact, the accused person still
has an obligation to cease contact. Breach of recognizance or undertaking is a
dual procedure offence for which a person can be sentenced up to two years in jail
if the charge is prosecuted on indictment.

Failure to Appear, s.145 (2)
An accused who fails to attend court when she or he has been notified to be there
and does not have a lawful excuse for her or his absence can be charged with

failure to appear. It is also an offence if she or he fails to come into the police
station for fingerprinting when ordered to do so (this is a s.145 (4) offence).
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Failure to appear is a dual procedure offence for which a person can be sentenced
to up to two years in jail if the charge is prosecuted by indictment.

Refusing to Give Evidence, s. 545 Criminal Code

A witness who refuses to be sworn or give evidence at a preliminary inquiry can
be jailed for up to eight days and then brought back to court to give evidence
again. This procedure can be used again until the person does agree to testify at
the preliminary inquiry.

Contempt of Court, s. 708(1), 484 Criminal Code

A witness who has been subpoenaed and fails to appear, either at a trial or at a
preliminary inquiry, and does not have a good reason, can be cited for contempt
of court. A witness can be cited for contempt of Court for refusing to give
evidence at a trial. These citations of contempt of Court can carry a maximum jail
sentence of 90 days.

A Judge can cite for contempt anyone who refuses to obey orders made by her or
him in Court or who disrupts Court proceedings. This can include newspapers that
print a preliminary inquiry after a non-publication order has been made. The
power to cite for contempt for Court is a wide-ranging power to help the Judge
maintain order both within and outside the Courtroom.

Perjury, s. 131, 132 Criminal Code

Any witness who makes a statement that he or she knows is false while under
oath or affirmation can be convicted of perjury. This includes both oral evidence
(testimony in court) and written evidence (affidavits, statutory declarations and
depositions) Perjury is an indictable offence with a maximum jail sentence of 14
years.

Giving Contradictory Evidence, s. 136 Criminal Code

A witness who gives evidence that is contradictory an inconsistent on two
separate court appearances can be charged with giving contradictory evidence.

A witness could be charged with giving contradictory evidence if he or she says
one thing at preliminary inquiry, and the opposite at trial.

In this charge, there is no need to prove which piece of evidence was true and
which is false. It is necessary, however, to prove that the inconsistent evidence
was given with the intention to mislead the court. Like perjury, this is an
indictable offence that carries a maximum sentence of 14 years.
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Breach of Probation, s. 733.1 Criminal Code

An accused person who willfully refuses to comply with a condition of a
probation order is guilty of breach of probation. This might happen if, for
instance, the accused is ordered to report to the probation officer on a regular
basis and fails to do so without having a good reason. Breach of probation is a
dual offence.

Quasi-criminal Matters

Quasi-criminal matters are legal matters that sometimes arise in Court but do not
involve a criminal charge. The most common quasi-criminal matter heard in
Court is peace bonds.

Peace Bonds, s. 810, 811 Criminal Code

Anyone who fears that someone else will injure him or her, or his or her spouse,
children or property, can lay an Information alleging such fear. The person
seeking the peace bond, called the informant, must come to court and explain to
the Judge or Justice of the Peace why he or she fears the other person. The Justice
of the Peace or Judge holds a hearing and, if satisfied that the person laying the
information has realistic fears, the Justice of the Peace or Judge can order the
accused to keep the peace and be of good behaviour.

This order is a recognizance, but it is more commonly called a peace bond.

The Justice of the Peace or Judge can attach a number of other conditions to the
order such as staying away from the person laying the information. The maximum
length of a peace bond is 12 months. They cannot be renewed. However, if the
person who sought the peace bond still fears the person against whom it was
obtained when it expires, he or she can go back to court and ask for new peace
bond. Under s. 810 (3) (b), if a person refused to enter into a recognizance, the
Court can impose a jail sentence of up to twelve months.

Most peace bond applications arise from family situations (e.g., a wife seeking a
peace bond against a violent husband). However, they can be sought against
anyone whom the informant fears.

Legally, the peace bond has the same effect as an undertaking or recognizance
signed at a show cause hearing. If the person breaches the peace bond, he or she
can be charged with breach of recognizance. This is a dual offence with a
maximum sentence of six months in jail. This is different from the other breach
recognizance charge involving a person who is out on a recognizance while
awaiting trial. That breach of recognizance charge is a dual procedure offence for
which person can be sentenced to two years in jail. In 1997, new sections were
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added to the Criminal Code including s. 810.01 (fear of criminal organizations)
and s. 810.1 (fear of sexual assault).

Activities

Self-Test

Please answer the questions below. If you are unable to answer the question,
please refer back to the manual or ask your supervisor for assistance.

Why is the Criminal Code important to the work of a Courtworker?

List other federal statutes that deal with criminal law.

What provincial acts may be relevant to the work of a Courtworker?

Practice

Please complete the following and submit it to your supervisor or a colleague for
feedback.

Task

Using your copy of the Criminal Code, please research the following criminal
offences.

Mischief

Joy Riding

Sexual Assault

For each offence, rewrite the Code description in plain English/French so that a
client could easily understand the charge.
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The following section presents a brief overview of the Youth Criminal Justice Act
which applies to young persons between the ages of 12 and 17 charged with a
criminal offence. A Courtworker who is assisting a young client should be aware
of the Youth Criminal Justice Act and ensure that the client receives the benefits of
the Act.

To find out more about the Youth Criminal Justice Act, please visit the Department
of Justice website at http://canada.justice.gc.ca/youth. On the Department of
Justice website, YCJA Explained contains a wealth of material on the Youth

Criminal Justice Act (YCJA), including information on:

The policy goals and objectives of the Act;

The application of the Act;

The decision points that the Act provides for;

The factors to be considered at the decision points; and

The roles and responsibilities of those involved in the administration of the
Act.

Introduction

On February 4, 2002, the House of Commons passed Bill C-7, the Youth Criminal
Justice Act, S.C. 2002, c. 1 (hereinafter “YCJA”) to replace the Young Offenders
Act, R.S.C. 1985, c. Y-1 (hereinafter “YOA”). The YCJA builds on the strengths
of the YOA and introduces significant reforms that address weaknesses in the
YOA. The YCJA provides the legislative framework for a fairer and more
effective youth justice system.

Declaration of Principle

The YCJA contains both a Preamble and a Declaration of Principle to clarify the
principles and objectives of the youth justice system. The Preamble, while not
legally enforceable, contains significant statements from parliament about the
values on which the legislation is based. These statements can be used to help
interpret the legislation.

The Declaration of Principle sets out the policy framework for the interpretation
of the legislation. The YCJA provides guidance on the priority that is to be given
to key principles. The Declaration of Principle provides that:

* The objectives of the youth justice system are to prevent crime; rehabilitate and

reintegrate young persons into society; and ensure meaningful consequences for
offences. In these ways, the system can contribute to the long-term protection of
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society.

The youth justice system must reflect the fact that young persons lack the
maturity of adults. The youth system is different from the adult system in many
respects, including: measures of accountability are consistent with young persons'
reduced level of maturity; procedural protections are enhanced; rehabilitation and
reintegration are given special emphasis; and the importance of timely
intervention is recognized.

Young persons are to be held accountable through interventions that are fair and
in proportion to the seriousness of the offence.

Within the limits of fair and proportionate accountability, interventions should
reinforce respect for societal values, encourage the repair of harm done, be
meaningful to the young person, respect gender, ethnic, cultural and linguistic
differences and respond to the needs of Aboriginal young persons and of young
persons with special requirements.

Youth justice proceedings require special guarantees to protect the rights of young
people; courtesy, compassion and respect for victims; the opportunity for victims
to be informed and to participate; and that parents be informed and encouraged to
participate in addressing the young person's offending behaviour.

Extrajudicial Measures

The Y outh Criminal Justice Act (YCJA) sets out extrgjudicial measures which are
measures other than court proceedings used to deal with a young person who has
committed an offence. These extrgjudicial measures are particularly appropriate
for responding to less serious youth crime in atimely and effective manner. They
include:

taking no further actions

measures based on police discretion, such as warnings, cautions and referrals to
community programs with consent of young person;

cautions by crown attorneys; and

extrajudicial sanctions, which are the most formal type of extrajudicial measures.

One of the key objectives of the YCJA is to increase the use of effective and
timely responses that do not involve the court with less serious offences by youth.
Such extrajudicial measures provide meaningful consequences, such as requiring
the young person to repair the harm done to the victim. They also allow early
intervention with young people and provide the opportunity for the community to
play an important role in developing community-based responses to youth crime.

Principles

Extrajudicial measures should be used in all cases where they would be adequate
to hold the young person accountable.
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Extrajudicial measures are presumed to be adequate to hold first-time, non-violent
offenders accountable.

Extrajudicial measures may be used if the young person has previously committed
offences.

The objectives of extrajudicial measures include repairing the harm caused to the
victim and the community; providing an opportunity for victims to participate in
decisions; ensuring that that the measures are proportionate to the seriousness of
the offence; and encouraging the involvement of families.

Judicial Measures

Where informal extrajudicial measures have been deemed inappropriate to deal
with a young person accused of a criminal offence, an official may decide that a
charge should be laid against the young person.

Rights of Young Person

Once the charge has been laid, officials within the judicial system are obliged to
ensure that the rights of the young person are protected. Most important among
the obligations are the requirements to advise the young person of the right to
counsel and to notify the young person's parents.

Other Aspects

Other aspects of the judicial process include:

the first appearance,
the plea,

the trial, and

appeal routes.

The provisions relating to the judicial process also set out the circumstances in
which the court can:

order the attendance of the parents of the young person,
require the medical or psychological assessment of the young person or
refer the young person to a child welfare agency.

Conferences

In general, "conference" refers to various types of processes in which affected or
interested parties come together to provide advice to decision makers in specific
youth justice cases.

Conferences generally operate in an informal manner. They can take the form of
family group conferences, community accountability panels, sentencing circles
and inter-agency case conferences. Conferences provide an opportunity for a
wider range of perspectives on a case, more creative solutions, better coordination
of services, and increased involvement of the victim and other community
members in the youth criminal justice system.
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Who May Call a Conference

A conference can be convened by:

a youth justice court judge,
the provincial director,

a police officer,

a justice of the peace,

a prosecutor; or

a youth worker.

Purpose of a Conference

Conferences may be convened, among other things, to give advice on:

appropriate extrajudicial measures,

conditions for judicial interim release,

sentences, including the review of sentences; and
reintegration plans.

Conferences are advisory only; they are not decision-making bodies. Conferences
provide advice to a decision-maker, such as a police officer who is deciding
whether to use an extrajudicial measure or a judge who is deciding which
sentence to impose. The decision-maker would be unable to accept a conference's
advice if it were not consistent with the requirements of the Act. For example, an
agreement reached at a “restorative” conference must not include measures that
are disproportionate to the seriousness of the offence.

Right to Counsel

A young person has the right, at any stage of the proceedings, to retain and
instruct counsel without delay, and to exercise this right personally. The right to
counsel applies before and during the consideration of an extrajudicial sanction.
Young persons who are arrested or detained must be advised without delay about
the right to counsel by either the arresting officer or the officer in charge. The
officer must also provide the young person with an opportunity to obtain